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l. Introduction to the US Death Tax

The U.S. federal estate tax is a tax that can apply at death. For U.S. citizens and
individuals who are domiciled in the United States, the tax is generally based on
worldwide assets and is offset by a very large lifetime/estate exclusion. For
nonresident aliens (NRAs) who are not U.S. citizens and not domiciled in the
United States, the estate tax can apply to certain U.S.-situated assets (U.S.-situs
property). The top federal estate tax rate is 40% on taxable amounts above the
applicable credit/exclusion.

Foreign investors commonly trigger U.S. estate tax exposure by holding U.S. real
estate directly, or by holding stock of U.S. corporations (including many U.S. real
estate holding structures). Because the default U.S. estate tax credit for most
NRAs is far smaller than the credit available to U.S. persons, planning (and treaty
review, if applicable) is often essential before making or restructuring a U.S.

investment.



1. What is the U.S. federal estate tax?

The federal estate tax is a tax on the transfer of property at death. It is computed
by identifying the decedent’s gross estate (what is included), subtracting allowed
deductions to arrive at the taxable estate, applying the federal estate tax rate
schedule, and then reducing the computed tax by available credits (most
importantly, the unified credit).

In simple terms: the higher the taxable estate, the higher the tax. For many U.S.
persons, the unified credit (the “exclusion amount”) eliminates federal estate tax
entirely unless the estate is very large. For many NRAs, the available unified credit
is comparatively small unless a treaty provides additional relief.

lll. Who is subject to U.S. estate tax?

Estate tax classification is not the same as income tax residency.
For estate tax purposes, the key categories are:

e U.S. citizens. Generally subject to U.S. estate tax on worldwide assets.

e U.S. residents (domiciliaries). Individuals who are domiciled in the United
States at death are generally treated like U.S. citizens for estate tax purposes
(worldwide estate).

¢ Nonresident aliens (NRAs) who are not U.S. citizens and not domiciled in
the United States. Generally subject to U.S. estate tax only on U.S.-situs
property.

Domicile for estate tax is a facts-and-circumstances concept focused on where a
person lives and whether they intend to remain there (even if the person is present
only for a short period).



IV. Tax rate and unified credit / exclusions

Federal estate tax rates are progressive, with a maximum marginal rate of 40
indicating the top bracket. The same rate schedule applies to U.S. persons and
NRAs; what often differs is the amount of estate that can be sheltered by

credits/exclusions.

4.1 U.S. citizens and U.S. domiciliaries

For decedents dying in 2026, the federal basic exclusion amount for U.S. citizens
and U.S. domiciliaries is $15,000,000 per individual (and portability may allow a
surviving spouse to use a deceased spouse’s unused exclusion, if a timely election

is made on Form 706).

4.2 Nonresident aliens (not U.S. citizens, not domiciled in the U.S.)
An NRA’s U.S. taxable estate is generally limited to U.S.-situs property. However,
absent treaty relief, the unified credit for many NRAs effectively shelters only the
first $60,000 of U.S.-situs assets. In addition, an NRA decedent’s estate generally
cannot elect portability of a deceased spouse unused exclusion amount.

V. What property is subject to U.S. estate tax for an NRA?

For an NRA, the estate tax base is generally the value (fair market value at death)

of assets situated in the United States. Common U.S.-situs categories include:

e U.S. real estate: Directly owned U.S. residential or commercial real property
(including condos, land, and improvements).

e Tangible personal property in the U.S.: For example, artwork, vehicles,
jewelry, or equipment physically located in the United States.

e Stock of U.S. corporations: Shares of stock of a domestic corporation are
generally treated as U.S.-situs property (even if the stock certificates are held
outside the U.S.).

e Certain U.S. securities and debt obligations: Some U.S. debt obligations

can be U.S.-situs; special rules can exclude certain portfolio-interest type



obligations and certain bank deposits if not connected with a U.S. trade or
business.

e U.S. business interests and U.S. trade or business assets: Interests and
assets connected with a U.S. trade or business can create additional

complexities.

Important exclusions can apply for NRAs. For example, certain bank deposits not
effectively connected with a U.S. trade or business, certain life insurance
proceeds, and certain obligations that qualify under portfolio interest rules may be
treated as non-U.S.-situs under specific rules. Because these rules are technical
and depend on the specific instrument and facts, investors should obtain advice

before relying on an exclusion.

VI. Planning opportunities for nonresident alien investors

There are many planning and structuring opportunities to avoid or reduce the
estate tax with careful planning. The estate tax is a tax on individuals, so the
use of structures and entities is an important part of estate planning, such as:

Irrevocable trusts to holding assets
Holding companies to hold entities and companies
Gifting program to transfer assets to the family during lifetime

Life insurance and financial instruments

VIl. Conclusion

We are Attorneys and Advisors and we strive to provide our clients the highest quality of

legal and tax representation in the complex area of tax law.

This alert has provided only general information and specific factual scenarios may

change any conclusions that would apply.



We strongly recommend you consult a corporate and tax attorney regarding your

particular case. Should you need additional information it will be our pleasure to assist

you.

Sincerely,

Ruben Flores, Attorney & CPA
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